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Onderdonk, 69 Cal. 155, 10 Pac. 395. There seems no sufficient reason for 
distinguishing these two classes of cases, and the law should either treat 
blasting as an action at peril and give a recovery in both, or it should deny 
it in both and only apply the test of negUgence aided by the doctrine of 
res ipsa loquitur. Probably the reason for the distinction is that the courts 
have felt themselves fettered by precedent in the case of the technical tres- 
pass, and yet have been unwilling to extend the doctrine to the vibration 
cases. 

Trade Marks and Trade Names — Marks and Names Subject of 
Ownership — Name of a Patented Article. — The complainant, since 
1886 under sole rights to American sales, had been selling a hair brush made 
in England and patented in both England and America. Upon the articles 
sold by the complainant was stamped, "Ideal Brush, London, patented." In 
1903 the patent expired. In 1905 the complainant registered the mark. The 
defendant recently began selling the same brushes under the name "Ideal." 
Held, that the defendant be restrained from using this name. Hughes v. Alfred 
H. Smith Co., 205 Fed. 302. 

Words descriptive of the article or its quality are not susceptible of appro- 
priation as trade marks. Raggett v. Findlater, L. R. 17 Eq. 29; Computing 
Scales Co. v. Standard, etc. Co., 118 Fed. 965. "Ideal," while near the line, 
is probably not descriptive. Waterman v. Shipman, 130 N. Y. 301, 29 N. E. 
III. It is held, however, that a non-descriptive word, otherwise the subject 
of exclusive appropriation, becomes puhlici juris when applied to a patented 
article, and dies with the patent if the mark has come to signify the goods 
rather than their maker. Wheeler b" Wilson Co. v. Shakspear, 39 L. J. Ch. 36; 
Singer Manufacturing Co. v. June Manufacturing Co., 163 U. S. 169. It is a 
question of fact in each case whether the name attaches to the article or to the 
manufacturer. Cf. Singer Manufacturing Co. v. Wilson, 3 A. C. 376, with 
Singer Manufacturing Co. v. Loog, 8 A. C. 15. But the courts, by regularly 
interpreting the facts to show that the name designates the article only, have 
practically reached a rule of law that the name dies with the patent. A reason 
of pohcy given is that otherwise the patentee would perpetuate a monopoly. 
Dover Stamping Co. v. Fellows, 163 Mass. 191, 40 N. E. 105. Two elements 
seem to enter into forming this monopoly: the business ability of the maker 
in establishing the name, and the past aid of the patent in preventing the rise 
of competing names. What the patentee buUt up from the first factor should 
certainly be protected; and what he enjoys from the second could usually be 
overthrown at the expiration of the patent by another firm selling the same 
article on its merits under their own name. This might be difficult when the 
product has no other title than that bestowed upon it by the first producer, 
such as "Tabasco," and "Linoleum." New Iberia, etc. Co. v. Mcllhenny's Son, 
61 So. 131 (La.); Linoleum Manufacturing Co. v. Nairn, 38 L. T. R. 448. In 
such cases the court correctly found as a fact that the name had become descrip- 
tive of the article. But when, as in the principal case, the goods have a descrip- 
tive name other than that the patentee has bestowed, fair competition by 
another should be less difficult. In such cases, it is submitted, the courts should 
find as a fact that the name signifies the patentee, not the article. The court 
in the principal case, however, maintains that the Trade Mark Act of Feb. 20, 
1905, c. 592, § 5, disposes of the case in view of the fact that this act has been 
held to mean that any mark, though not a valid trade mark at the time, may 
be registered if in exclusive use for ten years prior to 1905. Thaddeus Davids Co. 
V. Davids, 178 Fed. 801. But as it may well be doubted whether this section 
of the Trade Mark Act has an application to a situation of this kind, the 
principal case would seem to mark a change from the former harsh treatment 
accorded trade marks on patented articles. 



